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MIKULSKI, CARDIN URGE ATTY GENERAL TO
STAND UP FOR FEMALE GENITAL MUTILATION
VICTIM LIVING IN MARYLAND

WASHINGTON, D.C. — Senators Benjamin L. Cardin and Barbara A. Mikulski (both D-
Md.) today lent their voices to a bipartisan coalition led by Senators Carl Levin (D-Mich.) and
Olympia J. Snowe (R-Maine) who have called on Attorney General Michael B. Mukasey to
review the recent decision by the Board of Immigration Appeals (BIA), the nation’s highest
immigration court, that unjustly denied protection to a young woman who was subjected to
female genital mutilation (FGM) as a child. The woman, a Maryland resident, faces a forced
marriage if she is returned to her home country, Mali.

“America has been and continues to be a leader in upholding human rights and protecting
victims of abuse. We cannot, in good conscience, force a woman to return to the very place
where she would face further persecution,” said Senator Cardin, co-Chair of the U.S. Helsinki
Commission and a member of the Senate Judiciary Committee. “I urge the Attorney General to
recognize the seriousness of this situation.”

“This decision sets a terrifying standard for women around the world. We must stand up for
those who are being persecuted and targeted based on their gender. Instead of protecting them,
this decision sends them back into the societies that have mutilated and scarred them,” said
Senator Mikulski, Dean of the Senate Women. “I will continue to fight in the U.S. Senate to
protect those who cannot protect themselves.”

The text of the letter is below:
Dear Attorney General Mukasey,

We are writing to request that you review the decision of the Board of Immigration Appeals
(BIA) in Matter of A-T-, 24 I. & N. Dec. 296 (BIA 2007). The reasoning used in Matter of A-T-
fails to adequately protect against gender-based persecution and other human rights abuses
committed against women and contradicts precedent recognizing the continued fear of
persecution rooted in subjecting a woman to female genital mutilation (FGM), particularly where
combined with the likelihood of additional threats to women’s autonomy such as forced
marriage.

In 1996, Congress passed P.L.104-208, which prohibited the practice of FGM, finding that “the
practice of female genital mutilation often results in the occurrence of physical and
psychological health effects that harm the women involved,” and that “such mutilation infringes



upon the guarantees of rights secured by Federal and State law, both statutory and
constitutional.”

The reasoning in Matter of A-T- diverges from both the BIA’s previous decisions on these
matters and from case law in many federal circuits. In Matter of Kasinga, 21 I. & N. Dec. 357
(BIA 1996), the BIA recognized that the FGM constitutes persecution and provides a basis for an
asylum claim. The BIA noted that,

FGM is extremely painful and at least temporarily incapacitating. It permanently disfigures the
female genitalia. FGM exposes the girl or woman to the risk of serious, potentially life-
threatening complications.

The BIA recognized that FGM is a form of “sexual oppression...to ensure male dominance and
exploitation.” In later decisions, the BIA agreed with the characterization of the effects of FGM
as providing a well-founded fear of persecution that does not dissipate, “may be taken as
permanent” and “is not rebutted by simply averring that the respondent cannot have further FGM
performed upon her.”

The United States Courts of Appeals have increasingly recognized that FGM rises to the level of
persecution. The Eighth Circuit, as an example, held that once a woman demonstrates that she
was subjected to FGM, “she is entitled to a presumption of a well-founded fear of persecution,”
which requires the government to rebut the presumption of persecution by a preponderance of
the evidence. The court then rejected a narrow reading of persecution and stated that, though
FGM occurs one time, a woman living in and subjected to the societal discrimination that led to
the initial genital mutilation can constitute a “risk of other prevalent forms of persecution.” The
court reasonably required the government to prove that fundamental changes have occurred “to
such an extent that [the woman subjected to FGM] no longer has a well-founded fear of the
infliction or threat of death, torture, or injury to her person or freedom.”

Matter of A-T- addresses the plight of a woman who was subjected to FGM and, if deported,
faces not only ongoing physical and psychological trauma as a result of the procedure, but also
the near certainty of forced marriage to her first cousin, with attendant risks of abuse and
powerlessness similar to those credited by the Eighth Circuit in Hassan v. Gonzales. Despite
these dangers and precedent supporting the position of the woman in Matter of A-T-, the BIA
only asked whether she would, in the future, be subjected to the identical harm that she
previously suffered.

In essence, the BIA’s reasoning in this case condones the abhorrent practice of performing FGM
on young girls because it forces them to return to their countries of origin to face the risk of
ongoing, gender-based persecution and the denial of women’s autonomy engendered in practices
such as forced marriage.

To summarize, we are concerned that the reasoning reflected in Matter of A-T- inadequately
protects against gender-based persecution and human rights abuses committed against women.
Therefore, we request that you review Matter of A-T-.
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